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PROPOSED PRE-AUTHORIZATION
RULES FAIL ON 3-3 VOTE

The Workers’ Compensation for pre-authorization each yeamrealm of chiropractic manipulation.
Commissioners failed to passThe Staffalso noted that, accordinfhe new rules would limit non-

proposed pre-authorization rulesto the WCRI's authorized
in a deadlocked vote this month.recent survey, manipulation
The vote came as Commissionershe primary || “Commissioners voted 3 forand 3| to 18 yvisitsor
reconsidered proposed changesost driversin || @9ainst the changes to the rules —a |ggs,
designed to reduce overutilizationthe ~ Texas || Straight employer/employee split T h e
of medical care. The rules werecomp system Texas
stridently opposed by chiropracticcan be found Chiropractic
interests. The proposed rulesin over-utilization and excessiveAssociation vehemently opposed
included substantive and technicakreatment, particularly within the continued on p. 12

changesto both the original drafted

proposalandtherulesnowinplace. M artin Case Raises Quest|ons
The TWCC staff that A rgcent decision from the about whether Mr. Wilson’s
presented the proposed changepeyarkana Court of Appeals haschiropractic care was reasonable
included Tom Hardy (Director of oye4te 4 stir in the claimant’s bar.or necessary. The Court held that
MedicalReview,) Dr. BillNemeth |, {6 case The Travelers Travelers did not prove how the
(TWCC Medical Advisor) and |, rance Company v. Wilson doctor's medical training and
Nancy Crawley (Rules Teamyq 05.99-00175-CV (Tex. App. experience as an orthopedic
Leader.) The proposed changegeyarkana — 2000) the carrier'ssurgeon qualified him to opine about
were intended to increase thynert witness was allowed tothe reasonableness and necessity
quality of care and lower the Costagyify apout his treatment of theof chiropractic treatment.
of delivery for the system qaimant and his injury, but not  This case received a lot of
participants.  According 1o the attention. Itwas summarizedinthe
TWCC Staff, the proposed rules September 2000FOLIO. The
would impro_vequality of care and TWCC has received copies of this
co_st_ effectiveness by a more case from plaintiffs’ lawyers and
efficient process of determining are being encouraged to follow it.

medical necessity. - - The case should be distinguishable
The Staff noted that there are; . - % for a number of reasons.

%, MA(‘r‘vv ) ."‘ 7 nd A A A i oy
currently some 300,000 requests 2 ’33{(? gt e continued on p. 11
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Eleven Indicted for
Comp Fraud

The Texas Workers’ Compensation Commission
joined other state and federal agencies at a press
conference in Dallas on September 28, 2000 to announce
the results of aninvestigation thatresulted inindictments
of health care providers.

Len Riley, TWCC Executive Director, who
participated in the press conference, affirmed that
TWCC'sinvolvementininvestigations such as this will
continue as part ofthe Commission’s enhanced efforts
to weed out fraudulent activity in the workers’
compensation system. He emphasized, “If you are
defrauding the Texas workers’ compensation system,
we are putting you on notice.”

Federal grand juries in Dallas and Austin returned
three indictments earlier this month, charging nine
defendants with health care fraud and other related

Flahive, Ogden & Latson, a 25 lawyer firm
defends contested workers’ compensation caes

statewide every day. The firm has representid o .. "
insurance companies and employers beforell e fraudulent, criminal activity. In additionto the defendants

Texas Workers' Compensation agency for maje Charged inthese indictments, two other Dallas residents

than 50 years. have been charged by a federal criminal complaint
For general questions concerning the newg-  with participating in a health care fraud scheme. The
letter call (512) 435-2225-OL/O's Editor-in- defendants include seven health care professionals
Chief is Jack W. Latson. including six chiropractors and one licensed physical
Flahive, Ogden & Latson therapist. All eleven defendants were arrested by
P.O. Box 13367 federal agents.

Austin Texas 78711 These charges are the result of a two-year

undercover multi-agency operation which was initiated

A 7 1o identify and build criminal cases against dishonest
= = health care providers, and other individuals, working

Payro" LI mlts together to submit fictitious and fraudulent insurance
Announced for claims, submit claims for services that were not

rendered, inflate fees to maximize insurance

Seasonal Workers reimbursements, or bill for services that were not

medically necessary.

The Texas Workers’ Compensation Commission The 11 individuals who were charged in the three
has determined the adjusted annual payroll requirenf&igtments and one criminal complaint submitted more
of an employer for the coverage of seasonal workfh $750,000 in fraudulent medical claims to the
is $39,826. This gross payroll amountwill be used in fffx@s Workers’ Compensation Insurance Fund, who
year 2001 to apply against an agricultural empmyé}%rtlmpated in the mves‘_ugatlon. The F_und is a Texas
2000 gross payroll, and to determine whether a farff@yernmental corporation that provides workers’
ranch worker is covered by workers’ compensatidiPMmPensation coverage to employers, including small

The Texas Comptroller of Public Accounts h§&'Ployers and those with high risk. _
calculated that in Texas the inflation rate was 3.4 JesusVillarreal, alsoknownas Alex Villarreal, the
percent between September 1, 1999 through Aufégqior Vice President for Imaging with Associated

f

31, 2000. The new payroll threshold was determi dical Providers of Dallas, Texas, was charged in an
pu'rsuant to Texas Labor Code. Section 406.162. 18-countindictmentwith health care fraud, mail fraud,

and money laundering. Mr. Villarreal was also indicted
continued on p. 12
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Downs Still at the Court of Appeals

The San Antonio Court of whether the carrier can obtain anwhile the case remains pending in
Appeals will have a secondreliefinthe San Antonio Court andhe Texas Court system. While the
opportunity to reconsider its opinionhave advocated pushing the cagsgommission declines to recognize
in Downs v. Continental Casualtyforward to the Texas Suprem®owns as controlling in cases
Insurance. Attorneys for the Court. The second motion forcurrently pending at the
carrier have filed a second motiorrehearing means that the case wildministrative level, Claimants’
for rehearing with the San Antonioremain pending at the Court ofttorneys are routinely raising the
Court of Appeals. The Court hasAppeals level for at least severdiDowns waiver”issue and pursuing
ordered that any responses mushore months. Attorneys for thehat issue through the dispute
be filed on or before October 31 carrier do not anticipate that thisesolution process in order to
2000. case will reach the Supreme Coupreserve the right to take that issue

The second motion for untilmid-year2001. Adecision byinto district court.
rehearing was prompted by thehe Supreme Courtisnotanticipated FO&L has recommended that
Court’srevised decision, whichwadfor at least another full year. carriers file a TWCC-21 within
issued on August 16, 2000. Inits The Commission hasissued aseven days of written notification
revised decision, the Court heldadvisory (Advisory 2000-07)on all cases in which there is a
that the Act requires a carrier tostaying agency implementation opossibility that the investigation will
complete and file a TWCC-21 ontheDownsdecision. (See “Downssupport a basis for denial. If agood
or before the seventh day after th&pdate”’FOLIO, September 2000)faith investigation conducted within
date on which the carrier receives’he Commission, after consultinghe first seven days results in a
written notice of an injury. with the office of the Attorney determinationthatthe claim should
According to the Court’s General, is of the opinion that thée denied, carriers should deny
interpretation of the Act, a carrierAugust 16, 200@ownsdecision liability. If the investigation is
must state on the TWCC-21 thatit'should not be consideredncomplete,thenthe carrier should
is either refusing to pay any benefitprecedent at least until it becomestate: The carrier will pay allincome
because it denies compensabilityinal upon completion ofthe judicialand medical benefits if, as, and
of the injury or that it will pay process.” Accordingly, thewhen they accrue subject to the
benefits as required by the Act if, Commission has instructed itgarrier’s further investigation of
as, and when a benefit accruegersonnel not to enforcBowns compensability.

Thus, in order to avoid a potenti
waiver pursuanttbowns a carrier FO&L OFF'CE HOU RS
must file a TWCC-21 on all claim
on or before the seventh day aft Our regular office hours are 8:15 a.m. to 4:45 p.m.. If you rjged
the date written notice is received] to call after 4:45, please call Patsy Shelton at (512) 435-2234. She will
The Court’s initial decision held|| be on duty until 6:00 p.m. daily.
that a carrier waived its defens DON'TWAIT UNTIL THE LAST HOUR OF THE DAY FOR
by failing to deny or pay benefit§] DEADLINE FILING. ANY FAXES WITH INFORMATION DUE
within seven days. A discussion df MUST BE RECEIVED BY 3:30 p.m. for any deadline handling f
the initial decision was featured inl S@me day delivery to the Commission, and faxed according to the fax
“Court Finds Waiver”, FOLIO dlrectqry listed onthe last page_of FOLIO. Furthermore, |fyoy have a
January 2000, last mlnute.d'eadlln'e call our office by 3:00 p.m. e_md speak with Jpyce
L Reagan, Tillie Aguirre, or Patsy Shelton to advise that a last mjpute

Attorneys for the carrier in|] ... = ) : : )

Downssay they do not anticipate filing |snecessarytgmeetadgadlme.Welebewatchlng.andw ling
. . . for the fax. Otherwise, last minute faxes could delay receipt. Ouf|last
expgdlent agtlon.by'_[h.e Courtglve’ daily run to the Commission will be at 4:00 p.m., in ordeyetacros
the impending judicial election.

|1 town to meet their 5:00 closing time.
Moreover, some observers questid
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Dr. Scheffey’s Malpractice Payments
Published

Dr. Eric Scheffey, a Houston ~ The Hartford Courant has“Patients Bleed, Practice Thrives”.
area orthopedic surgeon, has treatet¢tailed Dr. Scheffey’s malpracticeThe article, and a link to the payment
many workers’ compensationclaims history aswellas histroublesable, is published onthe Courant’s
patients in the last two decadesvith the Board of Medical website at www.ctnow.com.

His treatment of patients hasExaminers in an online article,
attracted the attention of the Texas

Board of Medical Examinersinthe Malpractice Payments on Behalf of Dr. Eric Sheffe

past. See “Board Refuses to Modify
Doc’s Suspension’FOLIO April Record No. Malpractice Year Payment
2000. Now a newspaper has
published a list outlining a decade 167744 1993 $160,000
of medical malpractice payments 50400 1992 $175,000
made on behalf of Dr. Scheffey. 1580520484 138; $$24(2306%%0
According to The Hartford 31926 1991 $7,’500
malpractice payments have been 50406 1991 $25.000
made on behalf of Dr. Scheffey, 50409 1991 $200,000
between 1984 and 1993. The 50414 1991 $50,000
Courant obtained the data from the 50398 1990 $100,000
National Practitioner Data Bank. 50402 1990 $200,000
(See Table) Most payments listed 50411 1990 $200,000
represent a separate allegation of 50403 1989 $150,000
malpractice, although itis possible 50413 1989 $200,000
for multiple allegations to involve ggigi 1323 $%§?)(())o
the same patient. 50412 1088 $199,000
In April 2000, the Texas Board 30957 1987 $510.000
of Medical Examiners refused to 50407 1987 $50.000
modify Dr. Scheffey’s probated 50410 1987 $110,955
license suspension, rejecting his 50415 1987 $187,500
attempt to loosen restrictions on 58737 1987 $462,500
the nature of his practice. Dr. 72233 1987 $750,000
Scheffey had been suspended from 30958 1986 $25,000
the practice of medicine in May 50399 1986 $186,500
1995 based on allegations that he 50404 1986 $100,000
engaged in billing and other 58738 1986 $462,500
irregularities in his practice. The 72228 1986 $750,000
Board’s order became effective in ;gé?g ggg 11%06%%0
October 1997 fo,IIow!ng 'Fhe Texas —>o17 1985 $25.000
Supreme Court’s rejection of Dr. 51011 1984 $55.000
Scheffey’s request for a stay. 51012 1982 $1.536,045
However, the suspension was 84520 1084 $225.000
probated for five years and Dr.
Scheffey has been permitted to Source: The Hartford Courant (www.ctnow.com)

continue to practice medicine
subject to certain terms and
conditions.
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How to Use the New Medical Benefit Rules
Part Three

The Commission held its first seminar regarding the new medical benefits rules in August 2000. In a
series of articlesi-FOLIO is summarizing the important changes, as noted in the seminar. This is the final
installment of a series of articles in whiBfOLIO has summarized the important changes, as noted in
the seminar. This month, we examine how the new rules affect medical dispute resolution.

Under new Rule 133.305,relevant peer review reports, allof preauthorization, copies of the
there will be no more abatement ofnedical records, and documenrelevant peer review/physician
medical disputes pending theation of the request for advisor's reports, the reviewer's
outcome of compensabilityreconsideration. It mustinclude aname and specialty, and the
disputes. This means that altable of disputed services (foundreviewer’s clinical rationale for the
medical disputes will be addressechn the TWCC-60). It must alsodenial.
regardless of whether the serviceontain a statement of disputed The respondent hds! days
is related to the compensable injuryissues, which must address theo respond to disputes regarding

Arequestfor medical disputespecific services in dispute, whymedical necessity or fee
resolution regarding feethey should be preauthorized oreimbursement. The respondent
reimbursement may not be filedreimbursed, how the statute anthas 7 days to respond to
earlier than the sixtieth day afterrules affect the disputed issuespreauthorization disputes.
the date the carrier received theand how the documentation It is important to note that if
bill, unless the carrier took final submitted supports the requestor'she response to request for medical
action on the bill before the sixtyposition. Ifthe dispute involves fair dispute resolution is not filed in the
days elapsed. The cutoff for feeand reasonable reimbursement, therescribed form and format, wiah
reimbursement and medicakequestor must document that thef the required informatiomyithin
necessity disputesis one year fropayment sought is fair andthe deadline, itwilhot be considered
the date of service. A carrier musteasonable and that it will notby the Medical Review Division.
request medical dispute resolutiorxceed the payment for a nonfO&L requests thatyou respond to
onarefund dispute within one yeaworkers’ compensation claim. If our notices regarding medical
from the date of service. If thethe disputeinvolves preauthorizatiordispute resolution promptly to ensure
Commission orders a refund, thef DME, the request for medicalthat your documentation is
appealing party must requestlispute resolution must includeconsidered.
medical dispute resolution withinproduct literature and a copy of the These new rules place
20 days of receipt of the orderretailinvoice. additional burdens on both health
Requests for medical dispute The response to request foicare providers and carriers. You
resolution for preauthorizationmedical dispute resolution mustmust review them carefully. Call

disputes must be filed within 45include allthe documentation listedFO&L if you have any questions.
days of the denial of the request foabove, but no duplicates. For

reconsideration. disputes involving fair and
The Commission has adoptedeasonable reimbursement, the
a new TWCC-60 form, which respondent mustdocumentthatthe Interest Rates
incorporates both the request fopaid amountis fair and reasonable. | Quarter | Interest
medical dispute resolution and thé\ny documentation submitted in /Year Rate
response. Use of this form by alsupport of this contention becomes | _4"/2000 | 9.38%
parties is mandatory as of Januaryubject to the Public Information 342000 9.50
15,2001. Act. The respondent must include 292000 | 9.34
The request for medicala table of the disputed services. If 1°/2000 | 8.85

dispute resolution mustinclude althe dispute involves pre-
relevant medical bills, all relevantauthorization, the respondent must
EOBs, all TWCC-62 forms, all include copies of the written denials
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Out of State Spinal Surgery

From time to time, a Texas
claimant moves out of state and
continues her medical treatment
with an out of state doctor. If the
employee develops a problem
requiring spinal surgery, the
physician must comply with the
Spinal Surgery Rule. Failure to
comply with the rule may relieve
the carrier from the obligation to
pay for the surgery.

It is an obvious problem to
transport the claimant back to%
Texas and coordinate with a very
tight schedule of a surgeon, who
may or may not have an emergency
requiring the physician to be out of
the office at the time that the
claimant attends. Because of those
scheduling difficulties, multiple trips +
or an overnight stay may be
necessary. Carriers do have a
righttorequire the claimanttoreturn
to Texas for an examination. If a
carrier insists on that right, it has
the obligation to pay for the

transportation, and reasonable costs

that may be necessary because

agreeable to the exam, complete
a TWCC-24 (Benefit Dispute
Agreement) and note that the
disputed issue is “Selection of
doctorto perform spinal surgery
second opinion.” For the <
resolution, state “Carrier and
Claimant agree that Dr.
shall serve as
the Carrier's Second Opinion
Doctor on the question of spinal
surgery.”
Remember, if the second-
opinion physician does not
concur, a third doctor must be
chosen by the employee and his
orher surgeon. There willbe no
commission sub-listlimiting that
choice.
Withthe exception ofthe methodI
of selecting a doctor through 8
sub-list, you must otherwise
comply with the TWCC
procedure. You must provide
the name of the proposed docto
within the fourteen (14) days

from our firm’s receipt of the
TWCC-63, set up the
appointment within thirty days
ofthe TWCC 63 receipt, timely
notify all parties, etc.

The physician must agree to
comply with the TWCC
reporting requirements! TWCC
will not approve the Benefit
Dispute Agreement if the
surgeon will not agree to
comply. You must qualify the
doctor on his/her willingness to
report findings to the Division,
the treating doctor, the surgeon,
and the carrier within ten (10)
days of the exam.

The spinal surgery second

opinion process determines carrier
iability for spinal surgery. The spinal
urgery rule was implemented to
reduce the cost associated with
unnecessary surgical procedures
and to protectinjured workers from
fhe effects of unneeded surgery.

the claimant’'s condition or the@ Practice Pointer
Disputing Mileage
Reimbursement

Rule 134.6 provides that aNEW Rule (for dates of

circumstances of the travel.

A carrier can avoid this
problem by agreeing upon a doctor
located in the area where the
claimant resides. To exercise this
option, which is entirely

discretionary with the Commission,claimant who travels more than 2Gtravel

07/15/2000 or

the carrier must accommodate thgliles one way for reasonable andater
Commission’s needs for thenecessary medical treatment is

The claimantis to submitform

information. Accordingly, it must entitled to reimbursement for theTWCC-48. At the bottom there is
obtain TWCC approvaltovary frommileage at the state rate. Some space for the carrier to explain
the general rule. We suggest theonfusion exists regarding theany denial or reduction in mileage.
following  procedure  to Proper method of disputing aThe form states that the claimantis
accommodate the claimant and thelaimant’s entittlement to mileageto request a BRC to resolve a
Commission. reimbursement. Tworules existorcarrier’s denial or reduction.
% Discuss with the employee yourmileage reimbursement. The daterherefore, the carrier is to use this
interest in having a local the travel took place controls which continued on next page
examination. Ifthe employee isfule to use.
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How are Comp Premiums Calculated?

Part Four %

In a series of articles, FOLIO is examining the evolving history and process of premium assessment in
workers’ compensation. The articles rely, in large part, on a study performed by the National Council
on Compensation Insurance. This month, the series continues with an examination of the strengths and

weaknesses of proposals to calculate premium based on the number of hours worked.

The proposal to use hourgpremium must be generated to pay

worked to determine premiums haglaims, no matter how its collection
been raised by those who believg determined.

thatthere is an inequity inherentin ~ Under an hours-worked
the use of total payroll. These groupgrogram, the great majority (small
most often point to differences inand mid-sized) of employers will
the premiums paid by high-wagesee their premiums increase to
paying and low-wage payingoffsetthe loss of premium fromthe
employers within a single higher wage employers, and the
classification as evidence of thehigher losses they generate.
perceived inequity. Supporters of hours-worked
However, policymakers mustproposals sum up the basic thrust

consider that aggregate systersf their arguments this way:
costs will not change under an By paying workers

hours-workedprogram.Sufficient compensation premiums

based on wages, employers
that hire at higher wages are
penalized in relation to those
that hire at lower wages.
Workers at both job sites do
the same job and are exposed
tothe samerisks. If they both
have the same injury, it is
reasonable to think they will
have the same medical bills.
Using hoursworkedisamore
accurate representation of the
exposure to hazard on the
job.

The arguments may also
include a pleato “level the playing
field” between high- and low-wage
paying contractors that bid on the

Then, in Appeals Panelsame project. Other arguments
Decisions 990071 and 991176, thénclude the idea that high-wage
OLD Rule (for dates of travel Appea|s Panel stated that a)aymg emp|0yers are put at a
prior to 07/15/2000) TWCC-21is not required, and thacompetitive disadvantage for

The source of the confusionp fact, there is no particularpaying a “living wage” and the
appears to be Appeals Panghquired format for a mileageidea that in-state contractors have
Decision93952,Whichstatesthataispute_ to compete with out-of-state
carrier who wants to dispute \whjle a TWCC-21 is not contractors who pay little if
entitlement to mileage must file gequired to dispute entitlement toanything towards workers'
TWCC-21 when the change Ofpjleage reimbursement under theompensation.
treating doctors is filed. Mostgq ryle, a dispute of mileage filed ~ Finally, there may be
carriers took this decision to meagn 3 TWCC-21 is not invalid. arguments that unscrupulous
that the proper form for disputinggecause no particular format iscontractors may intentionally
mileage is always the TWCC-21yequired under the old rule, using anisclassify workers to defraud the
At least one decision indicates th&rWCC_GZ makes sense, as m“eawstem and all contractors then

disputes of mileage filed on TWCCys technically a medical benefit. have to make up the difference.
21s were considered valid (e.9., |n conclusion, under the ol

950835 Carrier disputed mileage oje there is no particular format
aTWCC-21 butdid not dispute thgequired for a dispute of mileage.
change of doctor) although thesgjnder the new rule, use the

disputes were not necessarilggmment box on form TWCC-48.
decided in the carrier’s favor.

Mileage Reimbursement Cont'd
form; no other form is necessary.

Next month, the series
analyzes whether the total
payroll method or the
hours-worked method is
more reliable for workers’
compensation purposes.
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Practice Pointer
Phonophoresis and Whirlpool

Phonophoresis (97139-PH)is ~ The Medical Review Division application of medication, whichis
aprocedure that uses ultrasound d&s held that reimbursement at thkilled and reimbursed separately.
the method of application ofsame rate as for ultrasound is fair ~ Sterile whirlpool is billed at
medication. Itisa DOP procedureand reasonable, if the provider doe$40.00; regular whirlpool is billed at
meaning there is no sethot document otherwise. The$20.00. The Medical Review
reimbursement rate. ThereforeCommission will accept evidenceDivision has determined that the
reimbursement is at a fair andbf what other carriers have paid agmere fact that the whirlpool must
reasonable rate, based on thevidence of fair and reasonablde cleaned between uses is not
documentation of the procedure. reimbursement, although arguablgnough to justify a sterile whirlpool

One chiropractor who itisonly evidence thatthe providercharge. Therefore, make sure you
regularly bills this procedure arguess billing his usual and customaryhave documentation as to the
that because his patients could haweharges. medical necessity of the sterile
allergic reaction to the lidocaine  Whenyou face thisissue, keepvhirlpool charge; otherwise, the
applied by this method, he musthese pointsinmind. Chiropractorgroper reimbursementis for regular
have all his personnel trained irare not licensed to prescribe owhirlpool.

CPR and he must have alispense medication. Inordertobe

defibrillator ready. He alleges thatentitled to bill for this procedure,

additional training is required tothe provider must document that TWCC FraUd
perform this procedure, and that ithe procedure was performed under -

is dangerous. Therefore, hehe supervisionofamedicaldoctor. UINIE Created
reasons, he is entitled toln addition, the only fact that The Commission has created
reimbursement at a rate higher thagdifferentiates between a fraud investigation division and
that of regular ultrasound. phonophoresis and ultrasound isthgppointed a director of the new

division. Linda Bayless, a former
assistant district attorney and

@ Practice Pointer associate commissioner with the

Texas Department of Insurance,

IDET: Spinal S“l‘gel‘y or will direct the new division, known
as the Enforcement Initiatives

Medical DiSpUtE? Division.

_ _ _ _ Ms. Bayless pledged to “go
Intradiscal Electrothermalresolution procedure is the spinahfter workers’ compensation

Therapy (IDET) is a controversiaburgery second opinion processyaud” and solicited carriers to
new treatment, which involvesTherefore, when you getarequesieport suspected fraud to her
inserting a catheterinto the vertebfar second opinion on an IDET giyision or to the TWCC’s Office
and running electric current througlprocedure, we recommend that yoys |nvestigations. The new unit will
it. Itis touted as an alternative tdo not waive it. This procedureiarget |arge dollar fraud cases,
spinal surgery. Our firm hasvas not approved for inclusion inmany of which involve attorneys
received requests for seconthenew Spine Treatment Guidelingnd health care providers allegedly
opinions for spinal surgery andecause there are no scientifigyorking in concert.
requests for medical disputestudies to support its long-term  The new division will work
resolution on this procedure, so weffectiveness.  Carriers shoulgjgsely with federal and local law
inquired of the Medical Reviewcontinue fighting use of this enforcement agencies, as well as
Division as to the correct venue.procedure, as the current datge special investigation units of
According to the Medicalindicates it is not effective, and injnsyrance carriers.
Review Division, the correctdisputesome cases, may be harmful.
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“borrowed servant” of the client acknowledges the overpayment,
company at the time of his injuryZand initially said he would begin
Corner A. No. The carrier for a leasingrepaying the carrier. The
Q company may not avoid liability provider has not followed
with a “borrowed servant” through on that promise. Can the
argument. “Rightof control”issuescarrier start recovering some of
Here are several of the most 4o ot make the client company, othat overpayment by reducing
significant questions (and s carrier, liable in this situation.the amount paid to the provider
answers) asked of FO&L thjs has been most recentlyor continuing services?
attorneys this month. explained in AP 000599. A. Given the sensitive nature of
Q. Has there been a change to the claim, and the serious injury
how we dispute a claimant’s sustained by the claimant, you need
request for mileage Q. Claimant was in the courseto act cautiously. We would advise
reimbursement? and scope of employment wheagainst any unilateral action by the
A. Yes. Formileage incurred afte’€ was in a bad car wreck. Hecarrier to try to recover the
July 15, 2000, the TWCC is usingf"ed a third party claim against overpayment. If you reduce current
new form TWCC-48 for requeststhe party responsible for thepaymentstothe health care provider
for mileage reimbursement. Therdvreck and received a $1,000,00@nd that provider, in turn, stops
is a section at the bottom of theettlement. Do we now have @roviding services to the claimant,
form for the adjuster to indicate$1,000,000 credit against anyyou could quickly be facing a
whether the request is accepted aﬂgitional_ _wquer_s’ compen- dangerous claims handling lawsuit.
rejected, and to provide the basis g¥ation liability in thls.case? N The bestway to proceedistoinvolve
any objection. Completing andA- No. The subrogation credit isthe TWCC in resolution of this
returning that form to the claimantfor the claimant’s “net recovery” dispute. You can do that by filing a
is the proper way to dispute $nly. That net recovery gxclude$equest for medical dispute
mileage request. You should nofittorney’s fees and litigation costsesolution, pursuantto TWCC Rule
file a TWCC-21. The claimant that the claimant had to pay out 0133.305, for all dates of service that
mustsubmitamileagerequestwithirlihe gross recovery. In a typicahre no more than one year old.
one year of the travel date. Th&ersonal injury case, the attorneMedical review has the authority to
carrier has 45 days to respond tfge alone can take one third of thissue orders requiring repayment.
claimant’s request. Claimant maydf0Ss recovery. Consequgntly, yoln fact, in mostinstances, we would
appeal a reduction or denial byra@n expect that your credit will beargue that repayment is mandatory,
requesting a Benefit Reviewmuch closer to $660,000 ratheeven if the overpayment happened
Conference. than $1,000,000. These issueswess the result of the carrier’s error.

discussed innsurance Company We have a Medical Review team

of North America v. Wright886 at FO & L who can help you with
Q. Our insured is an employeeS-W-Zd 337 (Tex. App. — Houstonthese questions.

leasing company. They sent th&l™ Dist] 1994).

claimant to work for their client — _
Company’ and the claimant was . . Q CIaJmant had a Compensab|e
injured while working. Our Q- Claimant was a securityinjury to her left hip. She was at

insured, the leasing company,gua_“d who was shot in the headhome, recovering after surgery
had nobody at the job site andduring an attempted robbery. Heto that hip, when she fell and
did not control the details of thelS NOW in a vegetative state. Héroke her right hip. Now she
claimant’'s work. The client has @ home health care aideneeds surgery on the right hip.
company told the claimant whatPue to a mistake made by a prioAre we liable for the costs of the
to do when he was working. carhird party administrator on the surgery to the right hip, as well
we dispute liability on the basisclaim, the carrier has overpaidas any additional disability that
that the claimant was athat health care provider byresults from that injury?

about $100,000. The provider continued on next page
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GQ Cont'd mind that if the claimant does testt is important that employers
A. Probably not. The test ispositive, and can establish byperform a drug test based upon a
whether the new injury to the othercredible medical evidence that sheample taken as soon as possible
hip is a “direct and natural result’contracted the disease during thafter the injury.

of the original compensable injury.compensable event, early detection

Several factors are relevant t@ndtreatmentwilllikely reduce the

making that determination. Whercarrier's overall exposure. Itis aQ. A claimant is seeking
the alleged new injury happens agood ideato contactusimmediatelyeimbursement for his out-of-
home, andinvolves a differentbodyf you have a case involving thesepocket costs for some

part, it is usually found not to beissues. prescription medications. The
compensable. Some recent cases claimant says that his
on this point are AP 991193, AP chiropractor prescribed the
982962, and AP 971849. Q. Claimant gave a urine samplemedications. Do | have to

for a pre-employment drug testreimburse the claimant?

and was hired on May 15, 2000,A. No. Chiropractors are not
Q. The claimant was a homebefore the results were knownauthorized to write prescriptions
health aide for a patient who isClaimant alleged that he wasfor pharmaceuticals. Perhaps the
HIV-positive. She wasinjured in the course and scopeclaimant is mistaken. Ask him
accidentally exposed to possiblypf employment on May 17, 2000provide a copy of the prescriptions
contaminated body fluids. She i#\ few days later, the results ofin question.
taking anti-HIV medication now, the pre-employment drug test
but has not yet tested positivecame back and they were positive
The claimant says she cannotor marijuana. Based upon the A q b
work because the medicationgositive pre-employment drqu' e we suppose to be
make her nauseous. Does shecreen. the claimant was firedofferlng elegtronlc transfer of
have a compensable injury? Ddhe next day. No drug test wasftﬁnfls Ito clrf[umants' X[et’ f?r ?,?S
we owe her temporary incomedone on the date of the accident, _a rule not gone into ettect:
benefits now? Do we have tdCan we dispute compensabilityb" A.‘S of Septemberil, 2000, all
pay for continued, periodic HIvof  claim  based  upon carriers must be equipped to offer
testing in the future? intoxication? a claimant electronic transfer of
A. Thisis achallenging area, andA. Probably not successfully. Thefunds' Moreover_, the TWC.C
all such cases have to be handlggtoxication defense applies only ifexpects all carriers to . _notlfy
carefully. The facts you describethe claimant was intoxicated attheCIIa'mant.S dOf thg a;/ gﬂab:{“ty of
would support a finding of timeoftheinjury[Tex.LaborCodeeectronlc eposit of benefits.
f:ompen.sable injury. _Conseque_ntly‘,‘rOG-032(1_)(A)]- Therg 'S a IeQalThere is no set form for providing
ifthe claimant is legitimately losing presumption of sobriety. The . )
time because of her medicakarrier can rebut the presumptior?UCh nOt'C?FOLIO published a
treatment for that compensabl®f sobriety by providing credible sgrgg)l_e noncIigr;LEaggjofth?\IJuly
injury, she has compensablevidence that the claimant may287oI?I'Sr?ees.theIatestrt\ellsq:ge/m;r;ts
disability. Regarding future testing have been intoxicated at the time o or elgc![ronic fund tranc.l,?(lar from
there is certainly an argument thathe injury. However, a positive he Commission. C i
we would not owe for continueddrug test from a sample taken tw ISsion. ontactour'o ce
testing to see if the claimant haglays prior to the injury has little, if Ityouneedacopy of that Advisory.
contracted the disease. Howevegny, probative value concerning
since these cases must be handl#chether the claimant was
with extreme sensitivity, the carrierintoxicated two days later. Based
may well want to consider payingupon your facts, we probably would
for such tests, at least for aot have enough evidence to shift

reasonable period of time. Keep irihe burden of proofto the claimant.
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Martin Case Cont'd The Commission is required to'SSU€- However, under the dispute
First of all, it is important to establish guidelines for fees charge&e_SOIUtIon system presentlylnplace,
remember that this case is an oldind use of medical services. ThdVith the current emphas_ls placed
law case. That is significant statute provides “guidelines for y th_e TWCC on mfadlcal cost
because juries don't hear medicamedical service fees must be fajcontainment, such figures wil
disputes anymore. The Medicaland reasonable and designed frely. 'T ever be approved.
Review Division of the TWCC ensure the quality of medical care During 'FheMartln case, there
now hears those cases, followednd to achieve effective medical’3> MO evu;lence _other than the
by an appeal to the State Office ofcost control.” §413.011. Thus, the(:h'rOpr""Ct.Or S testimony. There
Administrative Hearings. If there Commission has an affirmative dutywa_s_no gwdellne_, no expert whose
is any right to an appeal at thatunder the statute to develop é)pmloansadmntedmtoevu_llence,
point (an unanswered question intreatment guideline that would notflnd nothing on ”th_e_ question of
the state of Texas), the appeal willbnly provide for quality treatment, reasonableness” (if in fact it was
be conducted under the substantidut also “achieve effective medicalPa't of the theory_ that was tried),
evidence rule. In other words, thecost control.” For that reason, the_Othe”han the testimony ofthe self-

case is probably limited to factsCommission has more thanmterested chiropractor. A trial of
the case under the new law would

that will never again occur. sufficient authority to develop !
Moreover, under the new law, utilization guidelines. be different. _
health care providers will always ~ Furthermore, §408.021 Lastly, in the event a

bill usual and customary and auditrequires carriers to pay for all healtrchiropractor cites the/ilsoncase
companies will always reduce thecare “reasonably required” by theds evidence of a reasonable
bill because that is the way thenature of the injury. In thlartin ~ Standard of care, and suggests that
system is set up. What tMartin  case, the claimant receivedit is bad faith to audit chiropractic
case does not consider is the effec$120,000 worth of chiropractic Pillings, remember that in Texas,
of the new law on cost care. Generally, it will never be &n insurance company owes no
containment. Medical cost reasonable foraclaimantto receivéluty of good faith and fair dealing
containmentwas one ofthe drivingthat amount of chiropractic care.to a health care provideCNA v.

considerations of the 1989 ReformIn every case, this will be a factScheffey828 S.W.2d 785 (Tex.
App. — Texarkana 1992, writ

HOSpital Fee TESt Cases denied). Therefore, a healthcare

provider in Texas cannot set up a
SElectEd Texas Workers’ Compensation
p

The administrative law judgepending further dispute resolution. C&rrier concering a Texas bad
overseeing the hospital fee litigation ~ The hospital fee cases arosd@ith cause of action. For the same
has selected five “test cases” fofollowing challenges to the '€@son, it would be unlikely for a
adjudication. These cases willmove&ommission’s authority to overseechiropractor to prevadgainst an
through the discovery and disputehe reasonableness and necessity tidependentclaims reviewer. There
resolution process at the State OfficRospital fees charged in workers's no duty owed.
of Administrative Hearings. compensation cases. The Austin The basic premise that an

Hank Card, the SOAH judgeCourt of Appeals declared an earlierthopedic “cannot testify” against
assigned toresolve the consolidatedommission rule setting out the@ chiropractor was anticipated by
hospital fee cases, selected the fiudethodology of oversight invalid. the Commission and incorporated
cases from among 221 dispute$he Court ruled that the TWCC into the new retrospective medical
pending on his consolidated dockefailed to provide a “reasonedreviewrule effective July I5 Rule
The cases selected involve foujustification” for the rule. While 133.304(g). Ifyour medical vendor
workers’ comp carriers and fourinvalidating the rule on this iscomplying withthe TWCC rules,
hospitals. The judge selected thenechnicality, the Court did not doyou are consistent with the
asrepresentative cases of all disputegvay with the overall authority of holding in the Martin case.
issues in the litigation. Judge Carghe Commission to regulate hospital  If you have questions concerning
has abated the remaining casedees. The fees in dispute total morghe case, please contact Jack Latsonin

than $100 million our office.
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Eleven Indicted Cont'd and money laundering, and

by an Austin, Texas grand jury forChirostar Clinics of Dallas, Texas,conspiracy to commit health care
mail fraud and health care fraudand Dr. Mark Prii, resident of fraud and mail fraud.
and conspiracy to commit healthCoppell, Texas and owner/operator Dr, David Reaume, owner/
care fraud and mail fraud. of Chiropractic Arts Center in gperator of Organized Healthcare
Dallas residents, Aftab Coppell, were each charged witlservices, Inc. in Austin, Texas, and
Qureshi, supervisor for Golden Cabinail fraud and health care fraudpr. Jonathan Boyd, Houston
Company of Dallas, and Abdullahand money laundering, andregional Manager of Organized
Abdulle, were both charged withconspiracy to commit health careqealthcare Services, Inc., and Dr.
mail fraud and health care fraudfraud and mail fraud. Dallassteven Descant, owner/operator
and conspiracy to commit healthresident, Dr. RantiolaOgun, ownerbf a chiropractic facility in San
care fraud and mail fraud. operator of Family Care Antonio, Texas, were each charged
Dr. Charles Dramiga, of Frisco, Chiropractic of Dallas, was chargedyith health care fraud and mail
Texas and owner/operator ofwith health care fraud, mail fraud.fraud, and money laundering, and
conspiracy to commit health care
fraud and mail fraud.

Preauthorization Rules Cont'd Mehmood “Mark” Fidai,

any changes to the existent rulegpaperwork, reduceover-utilizationOwner/.oloermOr of Kwhaja
particularly to the number ofand excessive treatment, andinterpnge, Inc. of Dallas, Texas,
treatment  sessions. Theprovideforbetterclinicaloutcomes.andZ.OmaElvas'V."’lla“:'co’ahcensed
Commissioners publiclyresponded  In spite of the wide range of physical therapist 'and' owner/
to a letter received from the Texamrguments for the propose pperator of Health P”me'n Dallas:,
Chiropractic Association changes, the Commissioners vote exas, were charged with mail
threatening a lawsuit if the rules3 for and 3 against for changes t raud,_ health care frau_d, and
were passed. Commissioner Jadke rules. The CommissionerscONSPIracy to commit mail fraud
Abla, who represents employeevoting for the changesinclude BurtanOI health care fraud.
interests on the Commission, saiderrill, Mike Lowrey, and Lonnie I.f convicted of all charges
on the record that he found théVatson. Voting against WereagamSt them, d(_afendants face
letter to be “offensive,” and Rebecca Olivares, KennethP"so" terms ranging from 105 to
characterized the letter as “amMoore, and Jack Abla. This is a290 years, and fme_s ranging from
attempt to blackmail” the straight employer/employee Sp“t.$4mllllonto$11m|II|on. .
Commission into voting againsttheThe greatest source of contentiorb .TWCC cooperated with the
proposed changes. proved to be whether the TWCC hited Stf’“‘“? Attorney for the
Throughout the presentationhad the necessary infrastructure t estern D|str|ct9fTexas,the FBl,
the Commissioners asked manwndminister changes to the rules. he pallas Pgllce Dgpartment
pointed questions about the Commissioner Olivares SaidlntelllgenceUnlt,the United States
proposed changes. Dr. Nemetkhat the Fee Guidelines should b(gepa_rtment of'HeaIth and Human
opinedthatthe currentprocess doeshanged prior to the Pre- ervices-Office of Inspector1
not allow for quality delivery of Authorizationrules. CommissionerGeneraI’ the Texas Workers
medical care or cost control. HeMoore thoughtthattheindependenﬁompensaﬂon Insurapce Fund, the
indicated that an exhaustive revievstudy of the proposed rules ational Insurance Crime Bureau,
of the literature received during thgconducted by Milliman and theTexasDepartmentoflnsurance,
public comments period wasRobertson)did notindicatethattheaanI _the Un_|ted States Postal
completed prior to the final draft ofcurrent fee guidelines would Serwce-Offl_ce of Inspector
the rule changes. He noted that theupport the goals of effective CostGeneral. Ass!s_tant United States
proposed changes would expediteontainment and quality of care ifAttqrneys, Phillip C. Umphrgs and
the delivery of care to injuredused in conjunction with the Jodi Rudman are prosecuting the
workers, reduce claimsproposed changes to the prepase.

administration costs, cut down orauthorization rules.
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Texas Workers' Compensation
Commission Question/Resolution Log

This is a reprint of selected portions of an internal log utilized by the Texas Workers' Compensation Commission to
memorialize informal opinions given by the Commission in response to questions from the field. It is a training tool for

TWCC personnel. Although these opinions are not binding, they do state current TWCC interpretations and represent
Commission policy.

Date
Received

04/06/2000
00-04

Question/Problem

TIBs

Resolution

agreementwith employees and their uni@upplementincome benefits paid by the carrier

to continue 30% of salary for 13 we
when employee is outon accidentbene

In this case the carrier began TIBs an
the same time the employer continue
pay full salary for 4 weeks. The employ
now wants to recoup the salary frg
IIBs. QRL 95-149 says some of the
payments may be gratuitous.

kgpon written request or agreement of the

ismployee (total amount may not exceed net
preinjury wages).

§2108.003(b) requires the carrier to pay the
ermployer those benefits to which the employee
nvas entitled but which the employer paid. | It
salso provides that amounts which could not be
reimbursed under 8408.003(b) are
reimbursable out of [IBs under §408.127.

Can a carrier recoup payment from lIBslowever, to be eligible for reimbursement,

when an employer continued salary “buthe employer has to meet two conditions.
employer didn’t file TWCC-2 (voluntary

payment form).

First, to be eligible for any reimbursement
under TLC 8408.003, the employer must
have timely reported the injury to the insurance
carrier. Second, the employer must notify the
commission and carrier of the initiation and
amount of payments made. Thus, unless
these two conditions are met, the employer is
not entitled to reimbursement.

Assuming these two conditions are met a
the claim is compensable, the employer is
entitled to reimbursement.

Additional reimbursement from IIBs is
provided to ensure thatan employer’sinitiation
of benefits does not result in the employee
receiving more than what the employee|is
entitled to in income benefits.

Intheimmediate case, the employeris making
supplemental payments. These are not the
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Date
Received

Question/Problem

FOLIO

Resolution

Cont'd

Cont'd

type of payments which the statute anticipa
being reimbursed.
payments are voluntarily paid by the employ

8408.127, does not apply.

04/13/2000
00-05

SIBs

Rule 130.106(a) states that an injur
employee who is not entitled to SIBs f
a period of 4 consecutive quarte
permanently loses entitlement to su

benefits. If an insurance carrier disputesibsequent quarters as long as the inju

entitlement to 4 consecutive quarters
SIBs, when do these denials become fi
under rule 130.1067?

ofinally adjudicated before the Commissi
rand/or the Courts. The insurance carrier

after the carrier has accepted the clai
reimbursement under 8408.003(b), and thus

Since supplemental

ethe disputes do not become final until they are
DN
will

cheed to continue to review entitlement for

a@mployee files for SIBs. In this specific fact

nsituation, the injured employee must initia
the dispute resolution process for filing for

BRC pursuant to rules 130.108 and 141.1.

04/17/2000
00-06

MEDICAL RECORDS

Who is responsible for sending medicalhe insurance carrier should not be requiri
records to the RME doctor? Manyhe injured employee to obtain records for
insurance carriers are advising injure®ME. Since the request for the examinat

employees that they are responsible

obtaining and providing the records for acarrier should notify the treating doctor

RME.

red

te
a

ng

an
on

fas made by the insurance carrier, the insurance

to

share the medical records with the insurance

carrier's RME doctor as defined in rule 133

04/19/2000
00-07

CONFIDENTIAL CLAIM
INFORMATION

The agency is starting to receive e-mailBWCC does not have the capability to secur
from insurance carriers and injuredespond to e-mails requesting confident

employees containing claim-specif

information and questions regarding sucinformation should only be released by he

The party is able to satisfy all th

requirements to receive and/or discusrification has been made.

confidential claim data (name, soc

security number, date of injury, employer,

etc.)

May agency staff respond via e-mail

when the response requires provid
confidential information, or should th

response be provided via telephone calls

or hard copy/paper?

iclaim file information. Confidential claim file
ecopy/paper or phone call once the appropr

al

ng
e
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Date
Received

Question/Problem Resolution

05/01/2000 | TWCC-34

00-08 When a Dispute Resolution Officeft would not be inappropriate to contact the
receives a TWCC34 and a designatelésignated doctor regarding disability in this
doctor is assigned to resolve MMI/IR, dsituation.
we ask the designated doctor to address
disability if the RME doctor releases
claimant to return to work?

05/01/2000 |BRC/MMI/IR/DD

00-09 If a BRC is set on release to return to wotk the designated doctor has not performed
and MMI/IR, and at the BRC does théhe exam, it would be appropriate to request
carrier request that the Designated Doctthre designated doctor to address disability
also address disability? If so, do walso. In mostcases the resolution of MMI/IR
contact the Designated Doctor already s&puld also resolve the disability issue. If the
or do we assign a different designatedsurance carrier continuesto dispute disability
doctor? after the designated doctor has performed his
evaluation, the BRO may request|a
clarification from the designated doctor
regarding disability.

05/01/2000 | TIBs/DD/TWCC-34
00-10 When a claimant no-shows for Designateldule 126.6(h) allows for suspension of TIBs
Doctor appointment, can the carrier stop the injured employee fails to attend an

TIBs if the designated doctor was set oRME or designated doctor examination,

the TWCC-34? without good cause. However, such
suspension is only permitted as outlined|in
126.6(h).

05/01/2000 | DD
00-11 Afield office OAQ selected a designatedsenerally, no. Selection of a different doctor

doctor (DD) and made an appointmenteduces the impartiality of the selection
Claimant missed the appointment becaupeocess.

the notice went to the wrong address.

Since this DD travels into the area onlyh this specific fact situation the injure
once a month and it would take severaimployee’s failure to attend was because of
weeks to get another appointment, woulgh incorrect address. Selection of a different
it be appropriate to use a different DDdesignated doctor would be appropriate |in
this case as the designated doctor would| be
unavailable.

|5
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Date
Received

Question/Problem Resolution

05/23/2000 | SIBs

00-12 If a insurance carrier paid a quarter ofRule 116.11(b), effective March 13, 2000,
SIBs based on a CCH D&O, and thesays that an insurance carrier should not
Appeals Panel reversed the HOlsseek SIF reimbursement for benefits
decision, is the insurance carrierrecoverable or convertible from otherincome
supposed to recoup the over-paymenbenefits. Insurance carriers seeking to recoup
from future SIBs rather than the SIFPsuch overpayments (particularly those that
don’t involve recouping from 1IBs) need to
attempt to seek the express agreement of the
injured employee. If such agreement is not
reached, the insurance carrier may request a
BRC. If an injured employee is no longer
eligible for SIBs, insurance carriers should
seek reimbursement from the SIF.

Court of Appeals Holds RME Physician
Subject to Suit

The Court of Appeals reversed & ommission found that his opinionopinion merely reverses a summary
summary judgment granted in favovas not against the great weight ojudgment and remands the case for
of Medical Evaluation Specialists, ahe medical evidence. The findingtrial on the issues.
medical group that frequentlyof the Commission is tantamountto  The larger effect will be to deter
performs RMEs for workers’ compa court finding. Nevertheless, thethe willingness of physicians to
carriers. The employee alleged fraudtourt concluded that even thougtprovide expert testimony. That is
civilconspiracy, intentional infliction Dr. Dozier’s findings were not bad news. The good news is that if
of emotional distress and breach ddgainst the great weight of the othethe Court of Appeals’ opinion
the duty of good faith and fair dealingmedical evidence, it was possibldbecomes law, it may permit an
The Court does not address thghat he was part of the fraudulentnsurance carrier to sue a claimant’s
question of whether the physiciarscheme to wrongfully deny benefitsphysician for fraud, or civil
owed a duty of good faith and fairto the claimant! conspiracy with a claimant to cause
dealing to the claimant. If an  Thus, if a carrier requests thathe carrier to pay more benefits than
independent insurance adjuster owghe Commission appoint a doctorthe carrier would owe. Teupport
no duty, it is doubtful that anfor a required medical examinationthat, the carrier would need to produce
examining physician hired by theand if the opinion of the doctor isevidence similartothe affidavitevidence
insurance carrier would owe a dutyproduced in bad faith, the doctordescribed in the Court of Appeals

One of the Defendant’s doctorsenjoys no immunity from a claim of case.SeeDavis v. Medical Evaluation
examined the claimant as arraud, civil conspiracy, orintentional Specialists, 2000 WL 1294325
appointed designated doctor. Thgnfliction of emotional distress. This (Tex.App.-Hous. [1 District]).
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TWCC Electronic Information
Plan Published

Facedwithmounting pressureleveloped an implementatiomaking forms available throughthe
to control system costs and tachedule, costestimates and a cdsternet. According tothe plan, the
become more efficient, the Texapenefitanalysis. Finally, the TWCQCommission alsointendstoincrease
Workers’ Compensationnotes that it has published thpublic accesstoinformationonthe
Commission has published aplantglectronic Information ExchangeCommission’s website and to
develop more effective storage anglan itself. require expanded electronic fund
use of electronicinformation. The  The plan notes that severgdayments on a“realistic schedule”
Electronic Information Exchangemandated concepts couldn’t beor implementation. This will be
Planis apartofthe Commission’smplemented without newimplementedinconnectionwiththe
Business Process

Improvement Project. -
The 76"

Legl _S lature PUb.“C co_mefr_ns HB2511 Advisory Staff Resources wit

appropriated fundsfor receivedduring first, . Task Force inputand] knowledge of systen

round of Public
Hearings

Y
=

the Agencyto begin e
business re-
engineering project
know as the Business
Process Improvement
Project. Moreover, HB
2511 was enacted to
enable the Draft plan developed, presented to HB 251
Commission, by rule, Advisory Task Force, and published for secon
to allow or require round of Public Hearings
electronictransmission \
of information by  Source: TWCC EIE Plan
system participants.
Althoughthislegislation
was not funded, it required theautomated systems. Otherinitiativésnposition of additional
TWCC to develop a plan toare dependent on developmentequirements for the use of
incorporate electronic reporting ofpublication and adoption of rules oelectronic transmission for certain
information and financial exchangesegislative changes. However, thizansactions.
between parties in the workersplan targeted a number of goals  The Commissionis required
compensation system. deemed necessary in order to meetimplementa 30 percentreduction
The Commission notes thatthe requirements of HB2511.  of paperwork by January 1, 2002.
in response to the legislative  ThegoalsincludedareductiotB 2511 requires a second 30
mandates, it has evaluated itfh paper exchange requirementsercentreduction in paperwork by
currentoperations and interactionsetween system participants as welanuary 1, 2003. The full Plan may
with system participants. Moreoveras the elimination of ineffectivebe found on the TWCC website.
the Agency has designed neweporting requirements. Othergoals
processes to deliver servicesinclude the development of web-
evaluated technical capability based applications for Commission
examined new technologies, andervices and actions, including

information requirements
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Interest Calculator
Fourth Quarter

Interest Rate Effective from 10/1/2000 through 12/30/2000: 9.38%

1 Determine number of weeks of continuous payment owed. Find corresponding “X” value on chart.

2 Multiply “X” by weekly compensation rate. This is the approximate amount of interest owed on the ending date of
benefits.

3 Determine number of weeks between ending date of payments and date benefits are to be paid. Find
corresponding “Y” value on chart.

4 Multiply “Y” by the total benefits owed (not including interest determined in steps 1 and 2 above). This is the
approximate amount of interest owed from benefit ending date to payment date.

5 Determine total benefits plus interest owed by adding interest from steps 2 and 4, and adding total benefits to be
paid.

TIBs: Calculate interest from the 7th day after first day benefits began, or the 7th day after the first notice,
whichever is LATER.

lIBs: Calculate interest from the 5th day after notice of the certification of MMI and impairment, or the date of a
CARRIER dispute of MMI or impairment, whichever is EARLIER.

NOTE: For partial weeks, round up to next week (8 2/7ths weeks = 9 weeks).

Accumulated Interest from Beginning to End of Accumulated Interest from End of Payment Period to
Continuous Payment Date Paid
Weeks "X" Value Weeks "X" Value Weeks "Y" Value Weeks "Y" Value
1 0.0023 27 0.6805 1 0.0018 27 0.0487
2 0.0059 28 0.7309 2 0.0036 28 0.0505
3 0.0113 29 0.7830 3 0.0054 29 0.0523
4 0.0185 30 0.8370 4 0.0072 30 0.0541
5 0.0275 31 0.8928 5 0.0090 31 0.0559
6 0.0383 32 0.9503 6 0.0108 32 0.0577
7 0.0509 33 1.0097 7 0.0126 33 0.0595
8 0.0653 34 1.0708 8 0.0144 34 0.0613
9 0.0815 35 1.1338 9 0.0162 35 0.0631
10 0.0994 36 1.1986 10 0.0180 36 0.0649
11 0.1192 37 1.2651 11 0.0198 37 0.0667
12 0.1408 38 1.3335 12 0.0216 38 0.0685
13 0.1642 39 1.4036 13 0.0235 39 0.0704
14 0.1894 40 1.4756 14 0.0253 40 0.0722
15 0.2164 41 1.5494 15 0.0271 41 0.0740
16 0.2452 42 1.6249 16 0.0289 42 0.0758
17 0.2757 43 1.7023 17 0.0307 43 0.0776
18 0.3081 44 1.7814 18 0.0325 44 0.0794
19 0.3423 45 1.8624 19 0.0343 45 0.0812
20 0.3783 46 1.9451 20 0.0361 46 0.0830
21 0.4160 47 2.0297 21 0.0379 47 0.0848
22 0.4556 48 2.1160 22 0.0397 48 0.0866
23 0.4970 49 2.2042 23 0.0415 49 0.0884
24 0.5402 50 2.2941 24 0.0433 50 0.0902
25 0.5851 51 2.3858 25 0.0451 51 0.0920
26 0.6319 52 2.4794 26 0.0469 52 0.0938
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James Sheffield 435-2169 867-1703 JRS Sharissa Karol 435-2224
Katie Flahive 435-2168 867-1702 KMF Gina Barrow 435-2229
Kevin MacEwan 435-2166 867-1706 KEM Cynthia Sherman 435-2274
Lynette Phillips 435-2165 867-1708 LLP KarenVanlog 435-2240
Pamela Peavy 435-2163 867-1736 PEP Lisa Andersan 435-2250
Paul Stone 435-2157 867-1716 PBS Bronna Sanders 435-2269
Paul Warren 435-2159 867-1719 PDW Debbie Garza 435-2281
Rebecca Strandwitz 435-2160 867-1720 RMS Raina Walpole 435-2231
Rhett Robinson 435-2154 867-1709 SRR Jessica Newlin 435-2216
Rob Dollars 435-2164 867-1707 RAD Eva Hernandez 435-2233
Ron Johnson 435-2178 867-1722 RMJ Dayna Dixon 435-2223
Roy Leatherberry 435-2179 867-1714 RJL Kim Harrington 435-2228
Scott Bouton 435-2153 867-1737 SDB Sally Stephens 435-2236
Steve Tipton 435-2162 867-1704 SMT1 Mary Casebier 435-2275
Susan Veltman 435-2152 867-1717 SRV Gina Barrow, 435-2229
Tricia_Blackshear 435-2180 867-1723 PHB Lisa Black 435-2260
*Attorney's direct dial fax no. is directed to his/her paralegal.
KEY TASK DIRECTORY
Task I(::)ontact Direct Dial Direct Fax ”E-Mail
erson (512) (512) Initials@FOL.Com
Admin. Violations Patsy Shelton 435-2234 867-1724 PGS
BRC Settings (FO&L - Req. For Evid.) CindiFriedel 435-2244 477-4987 CAF
Disputed Claims (TWCC-21) Phyllis Devine 435-2271 477-4996 PAD
General Questions Receptionist 477-4405 867-1700 GQSs
Insurance Coverage (TWCC-20) Phyllis Devine 435-2267 477-4996 PAD
Med Review Disputes Annette Moffett 435-2266 867-1733 AMM
Records Request/Photostats Phyllis Devine 435-2267 477-4996 PAD
Request for BRC (TWCC-45) Kathy McFerrin 435-2217 477-4862 KLM
Spinal Surgery Dianne Townsend 435-2251 479-5319 DLT
TWCC Manual Sales Joel Ogden 435-2256 472-9160 JMO

** Alternative e-mail address: first initial+last name@fol.com (Example: aprovosty@fol.com)
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CASE DECISIONS
TEXAS COURTS OF APPEALS \'

Texas Workers’” Compensation Commission and Subsequent Injury Fund v. Texas Municipal
League Intergovernmental Risk Pool, No. 03-98-00169-CV (Tex. App. - Austin 2000)

As applied to the member cities of the Texas Municipal League Intergovernmental Risk Pool (“Risk
Pool”), Sections 403.007(a) and 408.184(c) of the Texas Workers’ Compensation Act and the TWCC
provisions directing their implementation do not violate Article Ill, Section 52(a) or Article VIII, Section
1-e of the Texas Constitution.

Facts: The Risk Pool sought a declaratory judgement that the Subsequent Injury Fund’s (“Fund”)
mandatory contribution scheme as applied to Risk Pool members violated the Texas Constitution. First, the
Risk Pool asserted that the mandatory contribution scheme failed to guarantee that the contributing member
cities would benefit from the statewide Fund distribution, thereby forcing the member cities to “lend [their]
credit or grant public money” in violation of Article Ill, Section 52(a). Second, the Risk Pool contended that
the city members’ payment of unclaimed death benefits into the Fund violated Article VIII, Section 1-e's
prohibition against State ad valorem taxes levied upon property within the State. The trial court held Sections
403.007(a) and 408.184(c) of the Texas Workers’ Compensation Act and the TWCC rules to be in violation
of the Texas Constitution as applicable to Risk Pool members.

Holding: Reversed. The Appeals Court reversed the trial court’s finding that the statutory scheme
violates the Texas Constitution as applied to the Risk Pool members. The Appeals Court explained that under
the challenged Labor Code provisions, the Fund only takes custody of the Risk Pool’'s funds. Thus, Sections
403.007(a) and 408.184(c) do not require the Risk Pool to transfer title of its funds to the Fund. The Appeals
Court concluded that Article Ill, Section 52(a) and Article VIII, Section 1-e of the Texas Constitution apply
only to transfers of title. As a consequence, the Appeals Court held that the challenged statutory scheme did
not violate the Texas Constitution as applied to Risk Pool members.

Texas Workers’ Compensation Insurance Fund v. Martinez, No. 06-00-00026-CV (Tex. App.
Texarkana 2000)

A Benefit Dispute Agreement and an agreement signed by the carrier waiving the carrier’s right to
challenge the compensability of claimant’s injury will be enforced unless the carrier can satisfy the
requirement set forth in Section 410.029(a) of the Texas Labor Code.

Facts: At a benefit review conference, Martinez, an injured employee, and the carrier signed a
Benefit Dispute Agreement. In addition, the carrier signed an agreement waiving its right to challenge
Martinez’s claim. The carrier later filed a dispute of Martinez’s claim contending that Martinez suffered from
acongenital heart condition unrelated to his work injury. However, the carrier knew prior to the benefit review
conference that Martinez suffered from a heart condition. The carrier argued that Martinez suffered from two
different heart conditions, the second condition being unknown at the time the agreements were signed. The
hearing officer determined that Martinez suffered from only one heart condition referred to by two different
names, and upheld the waiver agreement. After the Appeals Panel affirmed the hearing officer’s decision,
the carrier sought review in the District Court, and the District Court rendered summary judgment in favor of
Martinez.

Holding: Affirmed. The Appeals Court explained that the carrier had to satisfy the requirement
set forth in Section 410.029(a) of the Texas Labor Code to have the Benefit Dispute Agreement and waiver
agreement declared non-binding. Because the carrier failed to prove “a finding of fraud, newly discovered
evidence, or other good or sufficient cause” to justify the Court rendering the agreements non-binding, the
Appeals Court affirmed the summary judgement.
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Davis v. Medical Evaluation Specialists Inc. No. 01-99-00980-CV (Tex. App. Houstor?* (Rist.) —
2000)
Designated doctors must show they acted in good faith to retain immunity.

Facts: The plaintiff, Ms. Davis, sued MES, two of its physicians, the insurance company (Connecticut
Insurance Company) and EBI Companies for not participating in good faith in evaluating workers’
compensation claims. Her treating doctor, Dr. Bergeron, gave her an IR of 17%. The insurance carrier then
requested an evaluation by a doctor through MES, which markets independent contractor doctors to insurance
companies to perform requested medical examinations under the TWCA. That doctor, Dr. DeFrancesco,
assigned a 0% IR. TWCC subsequently selected a designated doctor, Dr. Dozier, who was also an MES
contractor, and who also assigned a 0% IR. Ms. Davis protested and TWCC assigned a new designated doctor,
who assigned an IR of 21%. The claimant sued MES, the physicians, and the insurance company for bad faith
in evaluating workers’ compensation claims. The doctors and MES moved for summary judgment claiming
absolute derived judicial immunity and qualified good faithimmunity. The insurance company and EBI sought
summary judgment based on the Texas Labor Code and immunity derived from the physicians and MES. The
District Court granted all motions without specifying grounds.

Holding: Reversed and Remanded. The designated doctor, Dr. Dozier, has immunity for acts in good
faith, just as the TWCC members would. However, the designated doctor cannot have more immunity than
TWCC members, and therefore Dr. Dozier does not have absolute judicial immunity. MES also does not have
absolute judicial immunity because they were not acting as an arm of the Court. The doctor chosen by the
insurance carrier (Dr. DeFrancesco) to evaluate the claimant has no judicial immunity because he was not
selected by the TWCC. Accordingly, CIC and EBI's contention that they derive judicial immunity from Dr.
Dozier and Dr. DeFrancesco fail. The treating doctor’s (Dr. Bergeron) affidavit created a fact issue as to
whether the MES doctors acted in bad faith, and therefore the trial court erred in granting summary judgment
for MES and Dr. DeFrancesco and Dr. Dozier.

Dissent: J. Wilson. Dr. Bergeron'’s affidavit was conclusory and did not raise a material fact issue.
Bad faith must rest in the process by which the 0% impairment rating was reached, not in the 0% IR itself.

7 N

CITATION UPDATE

The cases below have previously been summarized in FOLIO. However, at the time of printing, they wefge not yet
published in the Southwest 3d Reporter. They have now been released for publication. We have inquded the
citations to the Southwest 3d Reporter below. This update will appear in each edition of FOLIO.

The following case appeared in the September 2000 isSUEQIfIO.
Wolfe v. C.S.P.H., Inc., d/b/a Domino’s Pizza, 24 S.W.3d 641 (Tex.App.-Dallag 2000

S 4

CLIENT NEWSLETTER BY FLAHIVE, OGDEN & LATSON



_0o. FOLIO

APPEALS PANEL DECISIONS g

Texas Workers’ Compensation Commission Appeal No. 000616

Finding employment that is relatively equal to the injured employee’s ability to work during the
qualifying period for the quarter at issue can qualify the claimant for supplemental income benefits,
even though the claimant may not have looked for work during every week of the qualifying period.
Where the claimant left her job at the beginning of the qualifying period for the quarter at issue for
reasons unrelated to the compensable injury, the claimant can not establish that her unemployment
during the qualifying period was a direct result of the compensable injury.

Facts: The claimantworked as afood service specialist for the self-insured’s school district. Atissue
in the case at hand was her entitlement to supplemental income benefits. The evidence established that the
claimant returned to work within a few days of her December 8, 1997 injury at the same rate of pay as prior
to the injury. The claimant took a leave of absence to care for her ex-husband in Colorado after he sustained
a heart attack. At some point thereafter, she contacted her supervisor to inform the supervisor that she would
be returning to work the following Monday. The supervisor explained to her that she thought her leave of
absence would expire the day following the contact. The claimant testified that she assumed from this
conversation that she was being terminated as it was impossible for her to get back to work from Colorado by
the next day. The above events took place at the beginning of the qualifying period for the quarter at issue.
The claimant subsequently submitted a TWCC-52 identifying ten job contacts. The claimant did begin working
for one of the employers listed on the TWCC-52. The Hearing Officer determined the claimant was entitled
to supplemental income benefits for the quarter at issue. The carrier appealed.

Holding: Reversed and rendered. The Appeals Panel agrees with the Hearing Officer's conclusion
that the fact that the claimant did not search for employment during every week of the qualifying period did
not preclude entitlement. The Appeals Panel indicates that the claimant may establish entitlement to
supplemental income benefits by proving that he or she, “has returned to work in a position which is relatively
equal to the injured employee’s ability to work” under Rule 130.102(d)(1). This applies irregardless of the
claimant’s search for employment during every week of the qualifying period.

However, the Appeals Panel disagrees with the Hearing Officer's conclusion that the claimant’s
unemployment during the qualifying period was a direct result of herimpairment from the compensable injury
under the facts as stated above. The claimant clearly left a job paying the equivalent of her preinjury wage for
reasons having nothing to do with the compensable injury. Under those circumstances, the claimant’s
unemployment is not a direct result of her impairment from the compensable injury.

Texas Workers’ Compensation Commission Appeal No. 000433

The Appeals Panel holds that the carrier’s failure to either pay benefits or dispute the claim within seven
days of its first receipt of written notification of injury resulted in a waiver of the dispute under the
Downs decision.

Facts: Inthe case athand, the carrier filed a dispute of compensability within 60 days of its first receipt
of written notification of injury, but not within seven days of that date. The Hearing Officer determined that
the carrier had not waived its right to dispute compensability. The Hearing Officer specifically discussed the
Downs decision. In doing so, the Hearing Officer specifically commented that the decision was incorrectly
decided under the law.

Holding: Reversed and rendered. In this case, the Appeals Panel disagreed with the Hearing
Officer's conclusion that Downs was incorrectly decided under the law. The Appeals Panel follows the
reasoning of the Downs decision and holds that the carrier did waive the right to dispute compensability by failing
to either initiate benefits or file its dispute within seven days of its receipt of written notification of the injury.
Accordingly, the Appeals Panel holds that the claimant’s injury became compensable as a matter of law.

CLIENT NEWSLETTER BY FLAHIVE, OGDEN & LATSON



FOLIO 3.

Texas Workers’ Compensation Commission Appeal No. 000677
A claimant can establish entitlement to supplemental income benefits through proof that he was enrolled
in a TRC retraining program on a 2fulltime” basis.

Facts: In seeking supplemental income benefits, the claimant contended that he was enrolled in a
vocational rehabilitation program through TRC on a fulltime basis entitling him to supplemental income benefits
irregardless of whether or not he sought employment during the qualifying period for the quarter atissue. His
testimony established that during a majority of the qualifying period he was enrolled in classes requiring his
attendance in classes or lab for 14 to 16 hours per week. He further testified that he spent a total of eight to
12 hours per week studying for his classes. The Hearing Officer determined that the claimant was entitled to
supplemental income benefits under those facts. The carrier appealed contending that the claimant’s schedule
was not “fulltime”.

Holding: Affirmed. The Appeals Panel notes thatwhile Rule 130.102(d)(2), providing for entitlement
to supplemental income benefits in the event the claimant is enrolled in a fulltime vocational rehabilitation
program through TRC, was not effective at the time of the qualifying period for the quarter at issue, that rule,
nonetheless, was “instructive” on the concept of whether or not the claimant was enrolled on a fulltime basis
in vocational rehabilitation. The Appeals Panel determines that the evidence was sufficient to support the
Hearing Officer’s decision and affirmed that decision. In a concurring opinion from Judge Potts, Judge Potts
notes that the evidence reflected that the claimant had no classes during the period from"Ahgusgi
August 29, was in classes or labs thereafter during only 14 to 16 hours per week and studied a maximum of
eightto 12 hours a week, Monday through Thursday even according to the claimant’s testimony. He notes that
this schedule, “contrasts with the widely common work week of 40 hours”. Nonetheless, he concludes by noting
that he can not say that the Hearing Officer’'s decision is erroneous as a matter of law.

Texas Workers’ Compensation Commission Appeal No. 001256

Where the evidence establishes that the claimant knew or should have known that her hearing loss was
work-related well before the effective date of tH®89 Act”, the Hearing Officer's finding that the
claimant’s date of injury was July 21, 1999, was so against the great weight and preponderance of the
evidence as to be clearly wrong and manifestly unjust.

Facts: The claimant first discovered that she had a hearing loss during annual hearing examinations
that took place in 1987 and 1988. The claimant testified that she first learned that she might have a hearing
loss in late 1988 or early 1989, when the company nurse called her into her office to discuss the results of the
test. The claimant’stestimony further established that the claimant considered her problems to be work-related
at this time or soon thereafter. The claimant’s testimony as well as the content of her recorded statement
provided numerous instances of the claimant saying that she considered her hearing loss to be work-related well
before the date of injury found by the Hearing Officer and, in fact, before the effective date of the 1989 Act.
In spite of that testimony, the Hearing Officer determined the date of injury was July 21, 1999. The carrier
appealed contending that this finding was against the great weight of the evidence and that the Hearing Officer
did not have jurisdiction to make a finding concerning a date of injury prior to the effective date of the Act.

Holding: Reversed and rendered. The Appeals Panel states that the Hearing Officer’s finding
concerning the date of injury is contrary to the great weight of the evidence in this case. They discussed the
numerous instances where the claimant had either indicated in a statement or testified to facts showing that
she considered her condition to be work-related long before the date found by the Hearing Officer. Defining
“date of injury” as the date when the claimant knew or should have known her condition was work-related, the
Appeals Panel concludes that the date of injury was prior to the effective date of the 1989 Act. As such, the
Hearing Officer had no jurisdiction with respect to the claim.
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FO&L Fax Directory

To help expedite your faxed information to the correct area within FO&L and get it to the responsible person at theneauisst ti
the following fax directory.Please remember the 3:30 p.m. receipt deadline for material required to be date stamped at the

Commission. Material received after 4:00 does not permit time to deliver across town prior to the commission close.

Fax Number
(512) 867-1700

(512) 867-1732

(512) 479-5319

(512) 867-1724

(512) 477-4862

(512) 477-4862
(512) 867-1700

(512) 477-4862

(512) 477-4987

(512) 477-4996

(512) 477-4996

(512) 867-1733

(512) 472-9160

AttentionTo:
FOL

Trina DeCecco

Dianne Townsend

Patsy Shelton

Tillie Aguirre

Kathy McFerrin
Paralegals

Kathy McFerrin

Cindi Friedel

Phyllis Devine

Phyllis Devine

Annette Moffett

Joel Ogden

Subject Matter:

All materials not listed below
Suspension of TIBs
ONLY Spinal Surgery Info.
Advisory Info., APA-Admin.Violations
Compliance & Practice

Extra Hazardous

Billing Inquiries
Request for Treating DoctOrWCC-53)

Status of BRC Requests
All CCH Related Info.

Request for BRCs(TWCC-45)
SIBs ApplicationgTwCC-52)
Notice of MMI/IR Disputg TWCC-32)
Req. for Reduction due to ContributigwCC-33)
BRC & PHC Hearings
RFEs, Set Notices, Hearings,
Files, Set Notice Cancellations

Insurance CovelageCC-20)
Notice of Controversion
Request for Record Checks & TWCC Files
Notice of Disputed Claim@LL TWCC-21s)

Med Review Disputes/Initial Submissions
SOAH/Medical Review

TWC Manual Orders & Requestfior
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Flahive, Ogden & Latson

P.O. Box 13367

Austin, Texas 78711
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